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Attorney, U S. Departnent of Justice, and John K. Ianno,
Counsel , National Credit Union Adm nistration.

WlliamJ. Donovan, David M Cherubin, Paul J. Lam
bert, Gerard P. Finn and Robert M Krasne were on the joint
brief for intervenors-appellees Credit Union National Associ-
ation, National Association of Federal Credit Unions, and
State Enpl oyees Federal Credit Union. Theodore W Ruger
and Peter S. Leyton entered appearances.

Bef ore: Randol ph, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: The American Bankers Associ ation
chal | enges a National Credit Union Adm nistration rule gov-
erning chartering and nenbership standards for federal
credit unions. According to the ABA, the rule violates the
Credit Union Menbership Access Act of 1998, pursuant to
which the Administration issued the rule. Except for one
claimthat we dism ss as noot and another as unripe, we find
the ABA's argunents without nmerit and affirmthe district
court's dism ssal of the case.

The Federal Credit Union Act (FCUA), 12 U S.C. ss 1751-
1795k, provides for the establishnent of federal credit unions
and governs their operations. A credit union is a "coopera-
tive association organized in accordance with the provisions of
[the FCUA] for the purpose of pronoting thrift anong its
menbers and creating a source of credit for provident or

productive purposes.” 1d. s 1752(1). The National Credit
Uni on Admi nistration "may prescribe rules and regul ati ons
for the ... administration of the [FCUA]," id. s 1766(a), and

charters, exam nes, and supervi ses federal credit unions, see
id. ss 1753, 1754, 1756.

As originally enacted, the FCUA linmted credit union mem
bership to "groups having a comon-bond of occupation or
association, or to groups within a well-defined nei ghborhood,
community, or rural district.”" FCUA Pub. L. No. 73-467,

s 9, 48 Stat. 1216, 1219 (1934) (codified at forner 12 U S.C
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s 1759 (anmended 1998)). Starting in 1982, the Adm nistra-

tion began pernmitting nmultiple occupational groups, i.e.
groups with different common bonds, to conbine into one

"mul tiple conmon-bond credit union.” Interpretative Ruling
and Policy Statenment (IRPS) 82-1, 47 Fed. Reg. 16, 775,
16,775 (Apr. 20, 1982). In 1998, the Suprene Court, affirm

ing a decision of this court, held that the FCUA prohibited
such credit unions. See Nat'l Credit Union Admn. v. First

Nat'l Bank & Trust Co., 522 U S. 479, 499-501 (1998). Later
t hat year, however, Congress

anended the FCUA to authorize nultiple common-bond

credit unions. Credit Union Menbership Access Act, Pub. L.

No. 105-219, s 2, 112 Stat. 913, 914-15 (1998) (anending 12
US C s 1759(b)).

As anmended, the FCUA pernmits three types of credit
uni ons, each defined by a different "menbership field": sin-
gl e comon-bond credit unions, conprised of one group
havi ng a common occupational or associational bond; rmultiple
common- bond credit unions, conprised of nmore than one such
group; and community credit unions. 12 U S.C
s 1759(b)(1)-(3). Pursuant to what the parties call a "grand-
father clause,” the FCUA exenpts certain previously existing
"menbers and groups” fromthe new nmenbership field provi-
sions. I1d. s 1759(c)(1). The FCUA al so i nposes severa
[imtations and conditions on multiple conmon-bond credit
union formation and growth, including: (1) restricting multi-
pl e common-bond credit unions to groups with | ess than 3, 000
menbers, id. s 1759(d)(1), unless certain exceptions apply,
i ncluding where a larger group "could not feasibly or reason-
ably" formits own credit union, id. s 1759(d)(2)(A); (2)
directing that the Adm nistration "encourage" a group seek-

ing to join an existing credit union to formits own separately
chartered credit union instead, id. s 1759(f)(1)(A); (3) requir-

ing that in order to be added to an existing credit union a
group be within "reasonable proximty" of that credit union
id. s 1759(f)(1)(B); and (4) requiring that where an existing
credit union seeks to include an additional group, the credit
uni on nmust satisfy certain "approval criteria" concerning its
financi al soundness and admi ni strative capabilities, and that
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any harnful effect the expansion will have on any other credit
uni on nmust be "clearly outweighed in the public interest by

t he probabl e beneficial effect of the expansion," id.

s 1759(f)(2). Finally, the 1998 Amendnments added the word
"local" to the conmmunity credit union definition, thus confin-
ing such credit unions to "well-defined |local comunit[ies],
nei ghbor hood[ s], or rural district[s]." Id. s 1759(g)(1).

Fol I owi ng notice and conment, the Administration issued a

final rule inplenenting the 1998 Amendnents. See |RPS
99-1, 63 Fed. Reg. 71,998 (Dec. 30, 1998). Several of the
rule's provisions regarding nultiple common-bond credit un-
ions are at issue in this case. First, although the rule allows
the i mediate fam |y and househol d of a group menber, as
well as "[p]ersons retired as pensioners and annuitants,” to
join the group's multiple conmon-bond credit union, the rule
does not count these persons toward the 3000-nenber limt.
Id. at 72,002, 72,037. Second, in determ ning whether a
group with 3000 or nore nenbers "could not feasibly or
reasonably” formits own credit union, 12 U S. C. s 1759(d)(2),
the Adm nistration considers the group’'s "desire and intent,"
63 Fed. Reg. at 72,002. Third, while the rule requires groups
with 3000 or nore nenbers to "denonstrate why they cannot
satisfactorily forma separate credit union if they want to be
added to another credit union,” it requires groups with fewer
t han 3000 nenbers to "denonstrate why they can successful -
Iy operate a credit union” in order to be separately chartered.
Id. at 72,001. Fourth, the rule permts healthy multiple
common- bond credit unions conprised of groups with fewer
than 3000 nenbers to nmerge with each other "w thout regard
to the statutory analysis that is required when [such groups]

seek to join an existing credit union.” 1d. at 72,0083.

Also at issue in this case are the rule's provisions inple-

menting the FCUA' s grandfather clause, "reasonable proxim

ity" requirenent, and "well-defined |ocal conmunity" stan-

dard. See 63 Fed. Reg. at 71,998, 72,003, 72,015, 72,037-38.
Under the rule, the grandfather clause covers not just indi-

vi dual s who were nenbers of a group at the tinme the FCUA

was anended, but al so those who subsequently becone nem

bers of the group. Id. at 72,015. The rule provides that a
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group is within "reasonable proximty" of a credit union if it is
within the "service area of a service facility of the credit
union"; a service facility includes a "credit union owned
electronic facility" other than an automated teller machine.

Id. at 72,002-03. Finally, the rule establishes criteriato

i npl enent the statute's "well-defined | ocal community" stan-

dard and adopts a presunption that certain areas, defined by
political jurisdiction and popul ation, neet that standard. 1d.

at 72,037-38.

Al l eging that these provisions of the rule violate the FCUA
appel I ant, the American Bankers Association (ABA), filed suit
in the United States District Court for the District of Colum
bia pursuant to the Administrative Procedure Act. See 5
US. C s 706. Underlying all of the ABA's clains is its belief
that the rule is too perm ssive with respect to credit union
formati on and growth. Except for the provision regarding
pensi oners, which the district court found the ABA' s anended
conplaint failed to challenge, the district court concluded that
each of the challenged provisions reflects a reasonable inter-
pretation of the FCUA and di sm ssed the anended conpl ai nt
pursuant to Federal Rule of Cvil Procedure 12(b)(6).

Renewi ng the argunments it nmade in the district court, the
ABA appeals. Three organi zations representing credit un-
ions intervened to defend the rule. W review the district
court's Rule 12(b)(6) dism ssal de novo. See, e.g., Brown v.
Plaut, 131 F.3d 163, 167 (D.C. Gr. 1997).

Bef ore considering the nerits of the ABA's clains, we nust
deal with its prelimnary argunent that the district court
erred by failing to direct the Adnm nistration to produce the
adm ni strative record. According to the ABA, the district
court needed the administrative record in order to consider
its "claims under the APA, challenging NCUA's rule and
certai n expansions on the ground that the agency's actions
were 'arbitrary, capricious, an abuse of discretion, or other-
wi se not in accordance with the law' " Appellant's Openi ng
Br. at 17 (quoting anended conplaint). Having reviewed the
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anended conpl ai nt, however, we agree with the district court
that the ABA's argunent that the chall enged provisions

vi ol ate the FCUA can be resolved with nothing nore than the
statute and its legislative history. See Am Bankers Ass'n v.
Nat'l Credit Union Admin., 93 F. Supp. 2d 35, 48-49 (D.D.C
2000); see also Sierra CQub v. United States Fish & Wldlife
Serv., 245 F.3d 434, 440 n.37 (5th Cr. 2001) ("Al though the
adm nistrative record for the regulation is not before this
Court, that is of no nonent. Qur reviewis limted to
interpreting the extent to which the regulation is consistent
with the statute--a task which we are conpetent to perform

wi thout the administrative record.”) (citing INS v. Cardoza-
Fonseca, 480 U.S. 421, 447 (1987)). Although the ABA now
hints that it also asserted a challenge to the Adm nistration's
rul e- maki ng process, we can find no such claimin the amend-

ed complaint. Nor, and again contrary to what the ABA

says, can we find any challenge to the manner in which the

Admi ni stration has applied the rule in specific cases that does
not depend entirely on the argunent that the rule itself
violates the statute. Should the ABA have concerns about

the Admi nistration's application of the rule to specific cases,
remains free to bring an as-applied chall enge.

Because the ABA argues that the provisions of the rule it
chal | enges violate the FCUA, a statute the Admi nistration is
charged with enforcing, we proceed in accordance w th Chev-
ron's famliar two-part test. See Chevron U S A, Inc. v.
Natural Res. Def. Council, Inc., 467 U. S. 837 (1984). Al -

t hough Chevron step one analysis begins with the statute's
text, we nmust not "confine [ourselves] to exam ning a particu-
lar statutory provision in isolation. The meaning--or anbi-
guity--of certain words or phrases may only becone evident
when placed in context.” FDA v. Brown & WIIlianson

Tobacco Corp., 529 U S. 120, 132 (2000). We nust al so
"exhaust the traditional tools of statutory construction,”™ Nat-
ural Res. Def. Council, Inc. v. Browner, 57 F.3d 1122, 1125
(D.C. Cir. 1995) (internal quotation marks and citation omt-
ted), including exam ning the statute's legislative history to
"shed new |ight on congressional intent, notwthstandi ng stat-
utory | anguage that appears superficially clear,” id. at 1127

Page 6 of 18



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5195  Document #637329 Filed: 11/09/2001  Page 7 of 18

(internal quotation marks and citation omtted). And, of
course, "we nust be guided to a degree by common sense as

to the manner in which Congress is likely to del egate a policy
decision ... to an admnistrative agency.” Brown & WI -
[iamson, 529 U. S. at 121. |If, applying these principles, we
find that "Congress has directly spoken to the precise ques-
tion at issue ... that is the end of the matter; for the court,
as well as the agency, nust give effect to the unanbi guously
expressed intent of Congress." Chevron, 467 U S. at 842-43.

Only if we find the statute either silent or anbi guous with
respect to "the precise question at issue" do we proceed to
Chevron's second step, asking "whether the agency's answer
is based on a permissible construction of the statute.” Chev-
ron, 467 U.S. at 842-44. But not in this case. Although the
district court resolved all issues on the basis of Chevron step
two anal ysis, Am Bankers, 93 F. Supp. 2d at 40, the ABA
rests its appeal entirely on Chevron step one. Throughout its
opening brief, the ABA uses only Chevron step one | anguage:
"the District Court misapplied Chevron ... by uphol ding
actions that are contrary to the clearly expressed intent of
Congress," Appellant's Opening Br. at 11; "the |anguage of
the FCUA expressly rejects NCUA's policy choice,” id. at 26;

"Congress makes plain,” id.; "it is clear that Congress did
not intend,"” id. at 28; "[the Admi nistration] decided it could
evade the plain neaning of [the statute],” id. at 29; "[the rule

is unlawful] as a matter of sinple English,” id. at 35. More-
over, the brief never uses the word "unreasonabl e" nor any

ot her | anguage suggesting a Chevron step two argunent.

Even after the Administration and Intervenors responded

wi th Chevron step one and two defenses, the ABA confi ned

its reply brief to straightforward Chevron step one argu-
ments: "policy considerations cannot trunp the clearly ex-
pressed intent of Congress,"” Appellant's Reply Br. at 7; "[the
Admi ni stration's] argunment is contrary to the plain | an-
guage,” id. at 9; "Congress did express an intent,"” id. at 12;
"there is no basis to believe that Congress's concern did not
apply,"” id. at 14. Accordingly, we will evaluate the ABA's

cl ai ns under Chevron step one standards al one.
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W& begin with the ABA's challenge to the Adm nistration's
met hod for calculating the size of a common-bond group
Under the statute, the "menbership field" of a multiple
common- bond credit union is [imted to groups conprised of
persons sharing a common bond, 12 U.S.C. s 1759(b)(2), and
"only a group with fewer than 3,000 nenbers shall be eligible
to be included in the field of nenbership category of a
[mul tiple comobn-bond] credit union. " 12 U S.C
s 1759(d) (1). Under the rule, the Admi ni stration counts only
"primary potential nenbers,” 63 Fed. Reg. at 72,000, 72,002,
i.e., persons sharing the occupatlonal or associ ational bond
t hat deflnes the group, toward the 3000-nenber limt. Al-
t hough "by virtue of their close relationship to a conmon-
bond group,” certain other persons "may be included ... in
the field of menbership" of a conmon-bond credit union--
that is, they may join the credit union--such persons are not
counted toward the 3000-nmenber [imt. 1d. at 72,037. These
persons include i mediate fam |y and househol d nenbers of
primary potential nenbers, as well as pensioners and annui -
tants. 1d. W consider each category in turn

Fam |y Menbers

Calling the rule's failure to count fam |y nenbers toward
t he 3000-nmenber limt a "serious msreading of the Act,"”
Appel l ant's Opening Br. at 21, the ABA argues that individu-
als are eligible to join a common-bond credit union only if
they share the common bond. Therefore, the ABA clains, if
famly menbers are eligible for comon-bond credit union
menber shi p, then they are necessarily group nenbers and
must be counted. The ABA al so points out that subsection
1759(c) contains two "[e] xceptions" to subsection (b), the
"menbership field" provision--one for "grandfathered mem
bers and groups" and another for "underserved areas"”--
neither of which pertains to fam |y and househol d nenbers.
12 U. S.C. s 1759(c).

The ABA focuses too narrowy. Subsection 1759(b) ex-
pressly states that it is "subject to the other provisions of
[Section 1759]," 12 U.S.C. s 1759(b), and section 1759 con-
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tains a provision relating to famly and househol d nenbers:
the "Additional nenbership eligibility provisions," 12 U S.C
s 1759(e). This subsection states:

No i ndividual shall be eligible for nenbership in a credit
union on the basis of the relationship of the individual to
anot her person who is eligible for nenbership in the

credit union, unless the individual is a nmenber of the

i mediate fam ly or household ... of the other person

12 U.S.C. s 1759(e)(1). Though phrased as a limtation
subsection 1759(e) links credit union nmenbership eligibility
for fam |y and household nmenbers to the personal relation-
ship between such persons and group nenbers (or other

persons eligible for credit union nmenbership), rather than to
group nmenbership. Mreover, the fact that this provision
speaks of individuals' eligibility for credit union menbership,
whi l e the 3000-nmenber limt provision, 12 U S. C

s 1759(d) (1), speaks of "group ... eligibil[ity] to be included
in ... a[mltiple comon-bond] credit union,” indicates that
credit union nmenbers and group menbers do not entirely

overl ap. Under these circunstances, we have no basis for
concl udi ng that the FCUA unanbi guously requires the Ad-
mnistration to count famly and househol d nmenbers toward

t he 3000-nenber limt.

The ABA insists that "the history of the statute" supports
its view that section 1759(e) (1) provides no basis for fanmly
and household credit union nmenbership eligibility other than
sharing the conmon bond. Appellant's Opening Br. at 21
Specifically, it argues that prior to the 1998 Anendnents, the
Admi ni stration treated famly and househol d nmenbers as
part of the common-bond group, and that in the district court
the Adm nistration conceded that Congress "nerely 'endorsed
t he agency's | ongstanding policy' " regardi ng these persons.
Appel l ant's Qpening Br. at 21-22 (quoting Admin. Mem In
Supp. Mdtion to Dismiss at 51 (internal quotation marks and
citation omtted)). Although the ABA cites sone evidence
that supports this characterization of the Adm nistration's
prior policy, see 44 Fed. Reg. 43,737, 43,739 (July 26, 1979)
(proposed rul e characterizing famly menbers as "additiona
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persons [who] ... share a conmon bond with the basic

group”) (cited in Appellant's Opening Br. at 21-22), other
evi dence indicates that the matter is not so clear. For
exanple, a 1994 Final Interpretive Ruling and Policy State-
ment describes famly nmenbers as "secondary or derivative"
menbers included in the field of nmenbership "by virtue of
their close relationship to a conmon bond group.” 59 Fed.
Reg. 29,066, 29, 093 (June 3, 1994) (cited in Intervenors' Br
at 13 n.6). Such conflicting evidence cannot clarify anbi gu-
ous statutory |anguage. See Ayuda, Inc. v. Thornburgh, 880
F.2d 1325, 1345 (D.C. Cir. 1989) ("[E]ither the plain | anguage
of the statute nust be clear, or the legislative history and
design of the act must illustrate a specific intent despite
arguabl y ambi guous statutory |anguage.") (citations omtted),
vacated on other grounds, 498 U. S 1117 (1991).

Pensi oners

Unli ke the FCUA' s express provision for famly and house-
hol d nenbers, the statute never nentions pensioners or
annuitants. According to the ABA, this silence neans that its
argunent that anyone eligible for multiple comobn-bond
credit union menbership nmust be counted toward the 3000-
menber limt applies even nore forcefully in the case of
pensioners. The district court concluded that the ABA had
failed to raise this claimbecause the anended conpl ai nt
mentions only fam |y and household nmenbers in the rel evant
count. Am Bankers, 93 F. Supp. 2d at 41 n.3. W agree.

Inits original conplaint, the ABA made only one allegation
with respect to the Admi nistration's nethod for cal cul ating
common- bond group size: that the rule unlawfully fails to
count famly and household nmenbers. See Conplaint p p 40-

42. The conpl ai nt never mentioned pensioners. Inits
anended conpl aint, the ABA continues to focus on famly
menbers, although pensioners are nentioned. The amended
conpl ai nt describes how the rule pernmts certain persons
whom t he Admi ni stration does not count as group menbers--
"persons in the inrediate fanmlies or households of the credit
unions [sic] nmenbers; pensioners and annuitants of a quali-
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fied business; spouses of persons who died when in the credit
union's field of nmenbership; and enployees of the credit
union"--to be eligible for credit union nmenbership, Amrended
Conplaint p 24, and alleges that "if the persons listed in [this]

section of the rule ... do not share the comon bond, then
t hey cannot be eligible for menbership in a common- bond
credit union,” id. p 28. The amended conplaint further alleg-

es that the Administration's approval of a certain credit
union's application to add an occupati onal comon-bond

group violated the statute because the Administration failed
to count "nenbers of the enployees' inmediate famlies,
persons [who] retired as pensioners or annuitants ... and

[ s] pouses of persons who died" as group nmenbers. 1d. p 27
(internal quotation marks omitted). Like the original com
pl ai nt, however, the anmended conpl aint challenges only the
failure to count fam |y and household nmenbers. For exam
ple, imediately after describing the rule's failure to count
pensi oners and annui tants, anong others, the amended com
plaint alleges that the rule is unlawful because it "excludes
famly menbers" and "counts only ... prinmary nenbers."”

Id. pp 25, 26 (internal quotation marks onmitted). Likew se
Count One objects to the rule's failure to count "certain
menbers of the comon bond, including famly and house-

hol d nenbers,” id. p 69; neither Count One nor any of the

ot her sixteen counts mentions pensioners. Under these cir-
cunst ances, we doubt the Administration could have known

that the ABA intended to challenge the rule's application to
pensi oners and annuitants. See Fed. R Cv. P. 8(a)(2);
Conley v. G bson, 355 U S. 41, 47 (1957) (setting forth notice
pl eadi ng rul e).

The FCUA' s grandfather clause provides: "(i) any person
or organization that is a nmenber of any Federal credit union
as of August 7, 1998 may remain a nmenber of the credit
union after August 7, 1998"; and "(ii) a menber of any group
whose nmenbers constituted a portion of the nmenbership of
any Federal credit union as of August 7, 1998 shall continue
to be eligible to becone a nenber of that credit union, by
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virtue of nenbership in that group after August 7, 1998." 12
US. C s 1759(c) (1) (A (i) and (ii). The Administration inter-
prets the grandfather clause to permt persons who are
menbers of a group that was part of a credit union as of
August 7, 1998, the date the 1998 Amendnents were enacted,

to join the credit union even if they didn't becone group
menbers until after that date. See 63 Fed. Reg. at 72,015
(grandfather provision applies to "a menber, or subsequent
new menber, of any group, whose nenbership constituted a
portion of the nenbership of any federal credit union at the
date of enactnment"). Disagreeing, the ABA argues that the
clause's plain | anguage permits only persons who were group
menbers as of August 7, 1998, to join because only they could
"continue to be eligible" to becone credit union nmenbers. 12
US C s 1759(c) (1) (A (ii).

The ABA's interpretation is certainly plausible. But when
we read the grandfather clause in its entirety, as we nust, see
Brown and WIIliamson, 529 U S. at 120 (noting that statuto-
ry words and phrases should be read in context), its meaning
is not so clear. The grandfather clause's first part--referring
to "a nenber of any group whose nenbers constituted a
portion of the nenbership of any Federal credit union as of
August 7, 1998," 12 U.S.C. s 1759(c)(1)(A)(ii)--suggests, as
the Adm nistration argues, that its scope turns not on wheth-
er the individual was a group nenber as of August 7, 1998,
but on whether the group was part of a credit union as of that
date. Indeed, if individuals needed to be group nenbers on
the date the FCUA was anended, the phrase "as of August 7,

1998" would follow the words "a nenber of any group."

According to the ABA, the Administration's interpretation
of the grandfather clause "has the effect of reading the word
‘continue' out of the statute.” Appellant's Reply Br. at 16.
W di sagree. The Administration plausibly interprets this
word to refer to any nenber of a group that was part of a
credit union as of August 7, 1998. To use the statute's
| anguage, if a group's "menbers constituted a portion of the
menbershi p of any federal credit union as of August 7, 1998,"
12 U.S.C. s 1759(c)(1)(A)(ii), then the group's nenbers,
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whet her they becane nmenbers before or after August 7,
1998, shall "continue" to be eligible for credit union nmenber-
shi p.

Faced with two plausible interpretations of the grandfather
clause, we may examne its |legislative history, see Browner
57 F.3d at 1126-29 (considering |legislative history at Chevron
step one), and that history definitively resolves the debate
over the grandfather clause's neaning in the Admnistration's
favor. The House Report explains that the "broad grandfa-
ther" clause "covers all persons or organizations or successors
who were nenbers of a federal credit union on the date of
enactmment of this Act, as well as anyone who is or becones a
menber of a group representing a portion of the credit
union's menbership,” HR Rep. No. 105-472, at 19 (1998),
and "[the provision] grandfathers all current nenbers as well
as current groups contained within the menbership of a
credit union as of the date of enactnent of this legislation
The grandfather [provision] will permt such groups to contin-

ue accepting new nenbers," id. at 11. The Senate Report
makes the sane point, stating that the clause includes "al
current nmenbers as well as current groups.... The grand-

father provision also permts such groups to continue addi ng

new nmenbers.” S. Rep. No. 105-193, at 3-4 (1998). As the

district court put it, this legislative history is "pellucid" on the
issue. Am Bankers Ass'n v. Nat'l Credit Union Admin., 38

F. Supp. 2d 114, 134 (D.D.C 1999).

V.

The ABA's next chal |l enge focuses on the FCUA' s require-
ment that in order for a group to be added to a credit union
the group nmust be within "reasonable proximty" of that
credit union. 12 U.S.C. s 1759(f)(1)(B). The rule defines
"reasonabl e proximty" as "within the service area of a service
facility of the credit union.” 63 Fed. Reg. at 72,002. Al -
though the rule defines a "service facility" as "a credit union
owned el ectronic facility" at which the credit union nmenber is
"able to deposit funds, apply for a | oan, and obtain funds on
approved |l oans," the rule "excludes ... ATMs." Id. at
72,003. daimng that an "electronic facility" is simlar to an
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ATM and that the |egislative history of the 1998 Amend-

ments shows that "Congress did not intend for devices simlar

to ATMs to be considered 'service facilities,' " Appellant's
Opening Br. at 37, the ABA argues that the Admi nistration's
definition violates the statute. Defending its rule, the Adm n-
istration argues that the legislative history deals with the
term"facility"” in the context of a different statutory provi-
sion, that Chevron step two applies because the FCUA no-

where defines "reasonable proximty," and that the agency's
interpretation is reasonable.

Al t hough the parties obviously feel strongly about this
i ssue--they devoted nine pages of briefing to it--not one has
identified an "electronic facility" that is not also an ATM
The rul e doesn't define "electronic facility"; the briefs never
define it; and when asked at oral argunment, neither counse
could define it, nmuch less tell us whether non-ATM el ectronic
facilities even exist. Under these circunstances, this issue is
plainly unripe for judicial review See Abbott Labs. v. Gard-
ner, 387 U. S. 136, 148-49 (1967) (ripeness requires that issue
be fit for judicial decision); Louisiana Envtl. Action Network
v. United States Envtl. Prot. Agency, 172 F.3d 65, 69 (D.C
Cr. 1999) (issue not fit for judicial decision where its "[c]on-
sideration ... would benefit froma nore concrete setting").

V.

The ABA raises several other challenges to the rule's
provi sions governing nmultiple common-bond credit unions.
None has nerit.

First, the ABA argues that the Admnistration's criteria for
determ ni ng when a group with 3000 or nore nenbers "coul d
not feasibly or reasonably establish a new single conmon-
bond credit union,” 12 U S.C. s 1759(d)(2)(A), and may there-
fore join an existing credit union, violate the FCUA because
the Adm nistration considers the group's "desire and intent"
to be "[i]nmportant” and "key" in this analysis, 63 Fed. Reg. at
72,002, 72,010. According to the ABA, the statutory phrase
"feasi bly or reasonably" requires the Adm nistration to deter-
m ne i ndependently whether the group could operate its own
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credit union, but the rule "essentially ... allows the group
itself to decide whether it will be allowed to join an existing
credit union." Appellant's Opening Br. at 25. The rule

speci fies, however, that "the intent of the group ... [is] not
the sole factor[ ]. The final decision nust be based on an

i ndependent regul atory analysis in consideration of the re-
mai ning factors in the regulation.” 63 Fed. Reg. at 72,002
(enphasi s added). Those renaining factors include "the vol -
unteers and resources to support the efficient and effective
operations of the credit union, whether the group neets the
econom ¢ advisability criteria and the denographics of the
group.” Id. at 72,010.

Second, the ABA chal |l enges the portion of the rule that
permts voluntary nergers between healthy multiple com
nmon- bond credit unions conprised of groups with fewer than
3000 menbers "without regard to the statutory requirenments
for non-affiliated groups of [this size] ... seeking to join an
existing credit union.” 63 Fed. Reg. at 72,003. These re-
qui rements, which apply to nultiple conmon-bond credit
uni on "expansions," include a provision directing the Adm nis-
tration to "encourage the formation of separately chartered
credit unions,” the "reasonable proximty" requirenment, and
the "approval criteria"™ for credit unions seeking to include
new groups. 12 U. S.C. s 1759(f). The ABA argues that
these requirenments "apply on their face whenever a credit
uni on seeks to expand its field of nmenbership by addi ng new
groups--including when it does so through nmerger." Appel -
lant's Opening Br. at 30. This argunent suffers from an
obvi ous defect: Several of the requirements set forth in the
"expansi ons" subsection make no sense in the case of merg-
ers. For exanple, how can the Admi nistration "encourage
the formati on of separate credit unions," since nergers, by
definition, bring together already-forned credit unions? O
why woul d Congress have witten the "approval criteria” in
the singular--"the credit union has not engaged in any unsafe
or unsound practice,"” "is adequately capitalized,"” and "has the
adm ni strative capability ... and the financial resources ..
to serve the new nenbership group,” 12 U.S. C
s 1759(f)(2)--if it had intended themto apply to nergers of
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two credit unions? Contrary to the ABA's argunent, there-
fore, subsection 1759(f) does not unanbi guously apply to
nergers.

Third, the ABA chal |l enges the requirenent that groups
with fewer than 3000 nenbers "denonstrate why they can
successfully operate a credit union” in order to obtain a
separate charter. 63 Fed. Reg. at 72,001. According to the
ABA, this provision violates the FCUA's requirenent that the
Admi ni stration "encourage the formation of separately char-
tered credit unions.” 12 U.S.C s 1759(f)(1)(A). Yet the
statute only requires the Adm nistration to encourage groups
to formtheir own credit unions "whenever practicable and
consi stent with reasonabl e standards for the safe and sound
operation of the credit union.” Id. Requiring that smaller
groups show they can operate their own credit unions safely
is entirely consistent with this requirenent.

VI .

We turn finally to the ABA's challenges to the Adm nistra-
tion's approach to the chartering of comunity credit unions.
Poi nting out that Congress added the word "local" to the
"wel | -defined comunity, neighborhood, or rural district”
community credit union definition, the ABA argues that al-
t hough Congress intended the Administration to take a nore
restricted approach to comunity credit union charters, the
new rule is either the same as, or in sone instances, |ess
restrictive than, the prior rule. |In support of this proposi-
tion, the ABA cites two provisions of the rule: the criteria for
determ ni ng whether a comunity qualifies for a charter
see 63 Fed. Reg. at 72,038, and the new 34presunptive conmunity34
standard applicable to a recognized political jurisdiction with no nore than
300, 000 residents, or nultiple contiguous political jurisdictions with no nore
t han 200, 000 residents, see 63 Fed. Reg. at 72,013, 72,037-38. The ABA
contends that the conmunity credit union criteria are substantially unchanged.
Conpare 63 Fed. Reg. at 72,038 (newrule listing political jurisdictions,
maj or trade areas, shared/conmon facilities, organiza-
tions/cl ubs, newspapers/other periodicals, maps designating
community to be served, common characteristics and back-
ground of residents, and other docunentation denonstrating
common interests or interaction) with 59 Fed. Reg. at 29,077
(former rule listing political jurisdictions, major trade areas,
shared/ common facilities, organizations/clubs, newspa-

per s/ ot her periodicals, census tracts, comobn

characteristics and background of residents, history of area, and other
evi dence of what

di stingui shes chosen area and its residents).

The ABA al so points out that an area benefitting fromthe

"presunptive community" standard is sub-

ject to | ess demandi ng docunentati on requirenents than

ordinarily apply to an area seeking a credit union charter

See 63 Fed. Reg. at 72,013, 72,037-38.

Keeping in mnd that the ABAlinmts this appeal to Chev-
ron step one, we have little difficulty rejecting these argunents.
To begin with, the Adm nistrati on acknow edges in the rule
itself that the addition of the word "local" reflects congres-
sional intent that it take "a nore circunspect and restricted
approach to chartering conmunity credit unions.” 63 Fed.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5195  Document #637329 Filed: 11/09/2001  Page 17 of 18

Reg. at 72,012. Moreover, although the Adm nistration |eft
the conmunity credit union criteria substantially unchanged,

it has nade clear that it intends to apply themnore strin-
gently. Specifically, where a community tests the limts of
the statutory standard, the Administration will require it "to
denonstrate nore definitively how it nmeets the |local require-
ment." 1d. at 72,012; see also id. at 72,037-38 (nore docu-
mentation required for |arger or nore densely popul at ed
areas). And although the Administration adopted a new
presunption, the rule not only requires docunentation "de-
scribing how the area neets the standards for conmunity
interaction or comon interests,” but al so nakes cl ear that
the Adm nistration reserves the right to request additiona

evi dence of community interaction or comon interests when

the community's initial submssion falls short. See id. at
72,038. At least on its face, therefore, the rule adopts a nore
ci rcunmspect nethod for applying the community credit union
criteria.

The ABA al so argues that because the rule provides that
the Adm nistration will consider an area's "primary ethnic
conposition” in determning whether it qualifies as a "well -
defined |l ocal comunity," 63 Fed. Reg. at 72,038, the rule
violates the Fifth Amendnent, the FCUA, and the Equa
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Credit Opportunity Act, 15 U . S.C. s 1691(a)(3). The district
court dism ssed this claim concluding that the ABA, having
failed to allege injury to itself, lacked Article Ill standing. In
the alternative, the court held that the consideration of eth-
nicity in the chartering process violates none of the cited
statutory or constitutional provisions. See Am Bankers, 93
F. Supp. 2d at 48. The Administration argues that this issue
has now becone noot because it deleted the ethnicity provi-
sion fromthe rule during the pendency of this appeal. Com
pare 63 Fed. Reg. at 72,038 (final rule) with 66 Fed. Reg.

15, 619, 15,620 (March 20, 2001) (amending final rule). Al-

t hough the ABA insists that we shoul d nonet hel ess "decl are
[the] policy unlawful to prevent the [Adm nistration] from
returning to it," Appellant's Reply Br. at 21, we think the

Adm nistration has nmet its burden to show nootness: It has
elimnated the allegedly unlawmful provision and "there is no
indication [it] will revert to its past [policy]."” Arizona Pub

Serv. Co. v. EPA, 211 F.3d 1280, 1295-96 (D.C. G r. 2000)

(hol ding that challenge to EPA rul e was noot where agency

i ssued clarification nodifying challenged provision); see Nat'
Mning Ass'n v. United States Dep't of Interior, 251 F.3d
1007, 1011 (D.C. Gir. 2001) (holding that challenge to Nationa
M ni ng Associ ation regul ati ons was noot where agency

adopted new regul ations elimnating challenged provisions);
Motor & Equip. Mrs. Ass'n v. N chols, 142 F.3d 449, 458-59
(D.C. Cr. 1998) (holding that EPA net " 'heavy' burden" to
show that chal |l enge to EPA wai ver for state regul atory
program was noot to extent state had elimnated all egedly

unl awful regul ations) (quoting County of Los Angel es v.

Davis, 440 U S. 625, 631 (1979)).

Vi,
The ABA's challenge to the "reasonable proximty" require-
ment is dismssed as unripe. |Its challenge to the ethnicity
provision is dismssed as noot. In all other respects, the

decision of the district court is affirned.

So
or der ed.
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